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6 DIGEST 


I. TRADE-MARKS GENERALLY. 


1. NATURE OF TrRADE-MARK RIGHTS. 
$1. Character of Right. 
$2. Who may have. 

§ 3. License to Use. 


2. WHAT MAY BE A TRADE-MARK. 

$1. Color. 

§ 2. Name of Patented Article. 
§ 3. Descriptive and Generic Terms. 
§ 4. Marks Common to the Trade. 
§ 5. Geographical Terms. 
§6. British Hall Mark. 
§7. Union Label. 


TITLE TO A TRADE-MARK. 
$1. Assignment and Devolution. 
§ 2. Abandonment. 


INFRINGEMENT. 

$1. What Constitutes Infringement. 

§ 2 Conflicting Marks. 

§ 3. Goods of Same Descriptive Properties. 
§ 4. Ten-Year Marks. 


Suits FOR INFRINGEMENT. 
$i. Jurisdiction. 
Evidence. 
Defences. 
Relief. 
a. Injunction. 
b. Damages. 


6. REcovERY OF ForEIGN MarK. 
Il. REGISTRATION OF TRADE-MARKS. 
1. EFFect. 


2. THE APPLICATION. 
§1. Who may Register. 
§2. Description of Goods. 
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§3. Use Required. 
§ 4. Date of Use. 


REGISTRABLE MARKs. 
§1. Principles. 


$2. Res Adjudicata. 

§ 3. Descriptive and Generic Terms, 
§4. Marks Common to tle Trade. 
$5. Geographical Terms. 

§6. Conflicting Marks. 

§7. Proper Names. 

§8..-Ten-Year Marks. 

$9. Deceptive Marks. 

$10. Foreign Flag. 

S11. Red Cross. 


INTERFERENCE, 
§1. Declaration. 
§ 2. Burden of Proof. 
§ 3. Suppression of Testimony. 
$4. Dissolution. 
5. Abandonment of Application. 


§6. Abandonment of Registered Mark. 


$7. Review of Decision. 


OPpPposirTIOoN. 


§1. Who may Oppose. 

§2. Notice by Attorney. 

§ 3. Dismissal. 

§ 4. Demurrer to Notice. 

§5. Failure to Answer. 

§6.° Cross Bill by Answer. 

§7. Suppression of Testimony. 
§8. Evidence. 

§9. Withdrawal. 

$10. Amendment of Application. 


CANCELLATION. 
§1. Who may Apply. 
§2. What Mark. 


§3. Grounds. 
§ 4. Appeal. 
§ 5. Reinstatement. 


NOTICE OF REGISTRATION, 
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8. RENEWAL OF REGISTRATION. 
g. DUPLICATION OF REGISTRATION. 
Il. UNFAIR COMPETITION. 
NATURE AND BAsts oF Wronc, 


Wat Competition 1s UNFAIR. 
Imitating Appearance of Article. 
Imitating Structural Elements. 
Imitation of Package. 

Color. 

Trade and Corporate Names. 
a. In General. 


YR SP? SH Sho SP 
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b. Fraternal Organizations. 
c. Effect of Contract. 
Other Instances. 


Lr 
On 
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TS FOR UNFAIR COMPETITION, 
Jurisdiction. 

Parties. 

Joinder of Actions. 
Evidence. 

Defences. 

Relief. 


a. Injunction. 
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to 
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$4 
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b. Accounting of Profits. 
c. Costs. 
Effect of Judgment. 


TRADE-MARKS GENERALLY. 
NATURE OF TRADE-MARK RIGHTS. 


$1. Character of Right. 
There is no abstract property right in trade-marks. The use of a 
trade-mark by one will not prevent another from adopting the same 
trade-mark for an article*of different descriptive properties. 96 


§2. Who-may have. 
A dealer who has established a good will for a grade of coal under 
a certain brand may restrain a rival dealer from selling coal under that 
brand, though derived from the same mine as his own. 300 
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A so-called trust or combination, dissolved by decree of the federal 
court does not, by reason of such decree, lose the right to protect its 
trade-mark property, and can convey a good title thereto, by assign- 
ment. 166 


§ 3. License to Use. 

The owner of a trade-mark for bread, made under a secret formula, 
who licenses bakers in various parts of the country to make bread ac- 
cording to the formula and to sell it under the mark, reserving the right 
to inspect the product of each licensed bakery and to revoke the license 
if the product falls short of the standard set, makes a legitimate use of 
the trade-mark, and does not in any way impair his right in or to the 
trade-mark. 126 


2. WHat MAY BE A TRADE-Mark. 


§1. Color. 
The method of marking a cord by means of checks, formed by the 
interweaving of a single yarn differing in color from the others used, 
can not be exclusively appropriated, nor form a valid trade-mark. 


161, 192 


A red color, applied to a band of metal encompassing the upper part 
of a broom and forming a structural feature of the broom, is not a good 
trade-mark. 386 


§ 2. Name of Patented Article. 

The name by which a patented article is known on the market during 
the life of the patent, becomes public property on the expiration of the 
patent, even though it be an arbitrary and fanciful name. The later 
user must distinguish his product from that of the original maker, but 
can not be enjoined from using the name. 317 


The registration as a trade-mark of the name of a patentee, by which 
name the patented invention had been known during the life of the patent. 
does not give any exclusive right to the use of the name, after the patent 
has expired. 276 


=</ 


§ 3. Descriptive and Generic Terms. 
The so-called secondary meaning that comes by long usage to attach 
to a descriptive or geographical term, as indicative of the goods of a 
particular origin is, in fact, in that limited field of trade-mark use, its 
primary meaning, while the original sense of the word has become sec- 
ondary. Hence the rule that the later user must, at his peril, distinguish 
his use of the word from that of his predecessor. 443 
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There is no fixed time during which a brand, descriptive in character, 
must be used to become entitled to protection. The question of time is 
always to be considered in connection with the facts of any given case. 124 


The following marks are held to be descriptive: 


“B 4 Any” and the picture of an aeroplane. 

Boy Scout,” for leggings, gloves and mittens. 

“Bras-Brite,” for a polishing compound. 

“Crystal,” for sugar. 

“Electric Lump,” applied to bituminous coal. 

“Evergreen,” for canned fruits and vegetables. 199, 

“Ground Gripper,” as a trade-mark for boots and shoes and lasts 
manufacturing same. 


“Household,” for peroxide of hydrcgen. 

“Master-Craft,” applied to suits and overcoats. 

“Mello,” for chewing gum. 

“Modulation,” for steam-heating and ventilating apparatus. 


“No Wash-up,” applied to a compound intended to be used for 
removal of printer’s ink. 


“Orange Lily,” for suppositories and other medicinal preparations. 
“Signature,” as a trade-mark for writing-inks. 173 


“Trophy,” indicating that the goods to which it is applied have been 
recognized as of superior quality. 305 


“Tungsteel,” as applied to razors and pocketknives. 441 


“Turknit,” for towels and wash cloths. 387 


“White Oak,” when applied to boots and shoes. 137 


A mark consisting of the representation of a ball-bearing, inter 
twined with the letters “F & S,” is descriptive as applied to ball-bearings, 
since its most prominent feature is the figure representing a ball-bearing 
and it as accurately describes the articles to which it is applied as would 
the printed words, “Ball-Bearing.” 170 


The following terms are not descriptive: 


“Abricotine,” applied to a cordial or liqueur. 


“Automobile Trade Directory,” as applied to a publication. 
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“Bestyette,” applied to rain capes. 324 
“Brilliant,” as a trade-mark for wheat flour. 387 


“Caterpillar,” for a self track-laying traction engine, which progresses 
by means of an endless link belt, running around a pair of wheels on each 
side. 140 


“Cement Gun,” for an appliance for mixing and applying cement to 


surfaces. 287 
“Duo Fold,” for paper. 387 
“Fabrikoid,” for imitation leather. 139 
“Holeproof,” applied to hosiery. 16 
“Hygeia,” as a trade-mark for coffee. 324 
“Imperial,” for flour. 138 
“Mother's,” for macaroni, spaghetti and vermicelli. 138 
“Stanch,” for files. 381 
“Tite-oke,” for leather boots and shoes. 386 


“Wrightworth,” for hoisting engines and traction hoisting drums. 137 


The representation of a saucepan resting upon a stove, with a hand 
holding a box, from the end of which sticks of spaghetti are pouring 
into the pan, is not descriptive as a mark for alimentary pastes. 140 


The representation of a girl wearing a rain cape is not descriptive 
as a trade-mark for raincoats. 324 


§ 4. Mark Common to the Trade. 
The word “Union” is common to all the tobacco trade, and can not 
be exclusively appropriated. 187 


§5. Geographical Terms. 
A geographical term may be a trade-mark, and the right thereto be- 
come exclusive, when it has acquired a secondary meaning as indicating 
the goods of a particular maker. 308 


“Golden State” is a name applied to California and is therefore 
geographical. 433 





“Orange Grove” is geographical. 
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“Olympia” for beer has a dominant mythological and historical sig- 
nificance and is not geographical. 388 


“Derby” has a non-geographical significance, paramount to its geo- 
graphical meaning. ° 388 


§6. British Hall Mark. 
The British hall mark of the Birmingham assay office may be prop- 
erly appropriated by an American manufacturer, as a trade-mark, to 
distinguish goods of his make. 221 


§7. Union Label. 
A union label is not a common law trade-mark, but the legislature 
may provide for the registration and protection thereof. 


-—4 
i- 


3. TitLe to A TRADE-MAarK. 


§1. Assignment and Devolution. 
The sale by a trustee in bankruptcy, under order of the court, of all 
the property of the bankrupt, except accounts and bills receivable, carries 
the trade-mark and good will of the business. 20 


A transfer of the assets and business as a going concern, by an indi- 
vidual to a corporation organized by him, carries with it the right to the 
trade-mark, 379 


The testimony of the assignor of a trade-mark, that an assignment 
absolute in form was intended to convey only a license to use the mark, 
the title thereto being reserved to the assignor by oral agreement, is 
insufficient to overcome the plain effect of the instrument. 20 


§ 2. Abandonment. 
Intent to abandon must clearly appear from the facts surrounding 
non-use; but intent may be inferred from such facts. 420 


Mere non-use of a trade-mark does not establish abandonment.  In- 
tent to abandon must be shown. 213 


4. INFRINGEMENT. 


§1. What Constitutes Infringement. 
The seller’s ignorance that the mark on goods sold by him is an 
infringement is immaterial. He must be on his guard in handling goods 
sold to him. 231 


The true test of infringement is whether a prospective purchaser 
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would be misled by the mark, to suppose that the product was one of a 
manufacturer with whose trade-mark he was familiar in connection with 
another article. 40, 48 


Equity will not interfere to protect the careless or inattentive pur- 
chaser from deception. 187 


A trade-mark is infringed by the unauthorized application thereof 
to goods made by the owner of the mark. 284 


A dealer who has established a good will for a grade of coal under 
a certain brand may restrain a rival dealer from selling coal from the 
same mine under that brand. 300 


A registered mark is not infringed by the application thereof to a 
sign, displayed by a rival on the outside of his place of business. 265 


Nor by the use thereof on letter-heads, bill-heads, and business paper. 
paper. 324 


The owner of a trade-mark, who sells it, together with his manu- 
facturing business and good will, reserving the right to use the mark in 
his retail business, as before, should be enjoined from the use of the 
mark, otherwise than in accordance with the contract. 367 


$2. Conflicting Marks. 

In determining the question of similarity of trade-marks, three fea- 
tures must be considered: first, the appearance of the words; secondly, 
the sound of the words when spoken; thirdly, their significance or 
meaning. 475 


The following marks have been held to conflict: 


“Amber Bead,” with “Amber.” 423 
“Beerette,” with “Beerine.” 485 
“B. N. & S.,” with “M & S.” 523 
“Extract of Coca and Kola,” with “Coca-Cola.” 307 
“Coro,” with “Corolla.” 306 
“Crisco,” with “Crispett.” 483 


“Durham-Domino,” written so that the initial letter of each word in- 
cludes the remaining letters, with the word “Domino” and the repre- 
sentation of a domino. 348 
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“E J Co” arranged in a monogram, with the letters “E. J. Co.” 172 


“E. Co.,” the last two letters placed between the extended upper 
and lower arms of the first, with the letters “E. J. Co.” 481 


“Gin Gera,” with “Ginger-Olo.” 485 


“Harbor Light” and a lighthouse, with the word “Harbor” and also 
with the word “Lighthouse” and the representation thereof. 


253 
“Non-X-Ell,” with “Nox-all.” 350 
“Nobility,” with “Noblesse.” 

“French,” with “Paris.” 

A horse grazing, with the word “Pony” and the head of a pony. 479 


The picture of a standing dog and the words “Pointer Brand,” with 
marks, consisting respectively of the words “Bull Dog” and the repre- 
sentation of a bull dog. 182 


A group of owls, with a single owl and “Ko Ko Ko.” 02 
“Purock,” with “Pureoxia.” 

“Queen” or “Queen Quality,” with “Kitchen Queen.” 

The words “Red Man,” with the picture of an Indian. 

The word “Rex,” with “Rex-O-Tone.” 

“Southern Belle,” with “La Belle.” 


“Sulphurro,” with “Sulphozone,” “Sulfonal,” “Sulfosol” and 
I ’ 
phorine.” 


“Tika,” with “Swastika.” 

“Tip-top,” with the representation of a top. 

“Velvetina,” with “Velvet.” 

Two trade-marks, each of which includes the picture of a peacock 


with outspread tail, are so similar that their contemporaneous use would 
be likely to cause confusion in the minds of the public. 103 


A mark including the representation of a vineyard, a herd of camels 
and two men bearing a grape is deceptively similar to one consisting of 
the picture of two men bearing a bunch of grapes, in the same manner 
as in the other mark. 33 


Between the following marks there has been held to be no conflict : 
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“OQ. B. Joyful,” accompanying the picture of a man of joyful or 


hilarious expression, and the letters “O. B.” 64 
“Bestyette” and “Veribest.” 324 
“King” and “Shen-king.” 483 


The picture of a bear standing upright, holding a gun, illustrating 
the words “Teddy Bear Brand,” and the picture of a bear, having one 


foot resting on a fish, and the words “Pioneer Fishery.” 88 
“Flex Arch” for shoes and the term “Flexible Arch.” 304 
“Holeproof” and “Knotair.” 16 
“Candy Kid” and “Kid.” 182 
“Union Leader” and “Union World.” 187 


“Velvooze” and “Velourita,”’ “Velourette,” “Velreine,” “Velutina,” 


“Velvel.” 181 


A trade-mark for pen and pencil holders, consisting of a circum- 
ferential band of a red color contrasting with a yellow or gilt color on 
each side thereof, and prior marks showing different contrasting colors 
similarly arranged. 217 


The portrait of Pastor Koenig beneath which is the word “Vinces” 
and upon which is superimposed a transparent intersecting anchor and 
cross with radiating lines, and a mark showing the representation of an 
anchor and cable. 180 


A label showing an arbitrary and distinctive design against a back- 
ground of dig-zag stripes, alternately red and white, and a label one-half 
white and one-half red. 180 


Two rectangular figures, the one with a lion on each side, and the 
other accompanying the words “Strong Hair.” 483 


“S. & W.” in white against a black diamond-shaped background and 
the word “Ladyware” enclosed in a diamond-shaped outline. 181 


The picture of a mammoth’s head with the word “Mammoth,” and 
the representation of two elephants in the attitude of a mother washing 
her child, used in connection with the words “Rub-No-More-Soap.” 36 


“Little Red Hen,” and the picture of a hen, displayed against the 
background of a red seal. 181 


§3. Goods of Same Descriptive Properties. 
Goods are of the same descriptive properties when their general and 
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essential characteristics are the same and in the ordinary course of busi- 
ness they would be both produced by one house. The test is whether 
there is such a sameness in the distinguishing characteristics of the goods 
as to be likely to mislead the general public. 


Crackers, biscuits, bread, and breakfast cereals are not of the same 
descriptive properties with salted, smoked, pickled and canned fish; 90, 96 


nor sweetened chocolate and candy, with coffee: 


nor peroxide of hydrogen, with distilled water ; 


nor rubber tires, with automobiles; 


butter is of the same descriptive properties with oleomargarine; 
134, 479 


canned fruits and vegetables, with pickles ;, 257 
canned fish, with canned salmon; 253 


concentrated syrup for flavoring beverages, with ginger-ale, sarsa- 
parilla, lemon-soda, club-soda ; 440 


a beverage composed of malt, containing less than one-half of one 
per cent of alcohol, with beer; 423 


soap and shampoo preparations, with laundry soap; 478 


silk fabrics, with shirtings, cambrics, drills, cotton velvets, knitted 
cotton piece goods; 384 


silk and cotton and silk mixed piece goods, with cotton sheeting, 
shirting, cotton piece goods and blankets; 92 


hooks and eyes, with hairpins; 484 


sawing machines in which saw blades are used, with saws; 257 


“Wood Wool” used for medicinal purposes, with “paper wool” used 
for handages; 40 


§ 4. Ten-Year Marks. 

The protection accorded to a descriptive or other mark registered 
under the ten-year clause of the act, is not confined to the particular form 
in which the mark is used by the registrant. Such a mark, registered 
and used in a hyphenated form, in script, is infringed by the use of the 
word in plain block type and without the hyphen. 318 


A mark registered under this clause, and consisting merely of a 
family name, is not infringed by the use thereof by another of the same 
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name, though the manner and position of such use be similar to the use 
thereof by the registrant. 45 


5. Stits For INFRINGEMENT. 


$1. Jurisdiction. 

In a suit for infringement of a registered trade-mark and for unfair 
competition, where the parties are both citizens of the same state and 
neither the bill nor the decree confines the relief sought or granted to 
interstate or foreign commerce, the court is without jurisdiction. 20 


§2. Evidence. 

Proof of purchases by the complainant's attorney and by a clerk in 
his employ are sufficient to establish infringement where it is shown 
that other goods than those sold, bearing the infringing mark, were dis- 
played for sale in the defendant’s store. 230, 232 


$3. Defences. 
The decree of an Italian court in a previous action between the 
parties involving the same issues can not be treated as an estoppel, so 
long as it is merely interlocutory. 115 


§ 4. Relief. 
a. Injunction. 
A preliminary injunction should be denied when the plaintiff has 
slept on his rights for three years, with knowledge of the facts. 307 


When the defendant is so related to the defendant in a prior suit 
that all questions of confusion between the goods of the parties might 
have been settled therein, had this defendant so desired, a preliminary 
injunction will be granted. 494 


An injunction will be granted to restrain threatened damage where 
goods bearing the infringing marks are kept in stock and offered for sale, 
though the only sales proven are to witnesses sent by the complainant, 
who were not deceived. 232 


b. Damages. 

A finding of nominal damages in a case of trade-mark infringement 
will sustain a verdict for punitive damages, when the element of fraudu- 
lent intent is present. -$ 

6. RECOVERY OF ForEIGN Mark. 
Defendant, who had fraudulently registered in Mexico the trade- 
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mark of the plaintiff, required to assign the registration to the plaintitf 
or to execute a consent to its cancellation. 522 


Il. REGISTRATION OF TRADE-MARKS. 


1. EFFECT. 

The rights of the owner of a common law trade-mark are not 
lessened or impaired by the fact that he has registered a mark embody- 
ing a part only of the features included in the trade-mark as used and 
claimed. 22i 


The rights secured by the registration of a proper name as a trade- 
mark under the ten-year clause of the act, do not impair the right of 
another to use his own name in his business. 45 


It seems that the term “Coca-Cola” is not descriptive; but whether 
descriptive or not, a valid registration under the ten-year clause of the 
trade-mark act being shown, the term is entitled to protection, like any 
other valid trade-mark. 318 


2. THe APPLICATION. 


$1. Who may Register. 

A corporation of the State of California, made up of nine asso- 
ciations of fruit growers, for which it acts merely as selling agents, 
not owning the fruit sold and not controlling its character, is not the 
owner of the trade-mark applied to the fruit, and can not register the 


mark. 386 


A copartnership, citizens and residents of Italy, having established 
a cigar factory in the United States can not secure a valid registration 
of a trade-mark for the products of that factory. The manufacture of 
tobacco being a government monopoly in Italy, the firm could not secure 
a valid registration of their trade-mark in that country, nor would Italy 
afford that reciprocal protection to the tobacco trade-mark of an Ameri- 
can citizen, which is necessary to entitle her citizens to protection here. 463 


A foreign applicant is not obliged to apply here within four months 
of his application at home. He merely secures rights of priority if he 
does so. 376 


§ 2. Description of Goods. 
Where the labels define the goods as “a blend of rock-candy and 
maple syrup,” the description “table syrup” in the application is suffi- 
ciently definite. 93 
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The term “canned fowl” is sufficiently detinite, as a description of the 
applicant’s goods. Not so, however, of the term “canned meat” which 
would include both cured and fresh meats. 482 


§3. Use Required. 
When an applicant has used the mark only upon samples, too small 
I i l I 
for practical use, no trade-mark right can be based on such use. 472 


A foreign applicant need not show use of the mark in this country, 
in order to be entitled to registration; but he should be compelled to 
show prima facie use here, before he is granted an interference with 
others, whose registrations were obtained before he filed his application 
in this country. 389 


Use of a trade-mark on goods made for the applicants in the United 
States and consigned to them in Liverpool, England, is sufficient to give 
title to the mark in the United States. 389 


§ 4. Date of Use. 
The date of first use is to be determined by the applicant, but the 
date should be that of first use of the exact mark sought to be reg- 
istered. 3k0 


Testimony of witnesses from memory, as to events in 1893 or 1894, 
the absence of documentary evidence not being sufficiently explained, 
is insufficient to prove the date of use claimed. 390 


The positive testimony of witnesses, unimpeached or uncontradicted, 
as to facts that would naturally be within their knowledge and tending 
to establish the date of use of a mark, can not be ignored; even though 
the witnesses are connected with an interested party, and though their 
testimony is not corroborated by documentary evidence. 300 


Sufficiency of evidence to establish date of use of a mark discussed. 
390 
3. REGISTRABLE MARKs. 


§1. Principles. 
In determining whether a trade-mark is registrable, it must be 
considered in its entirety. 171 


$2. Res Adjudicata. 
A trade-mark consisting of the letters “WB” inclosed in a rectangle 
and pierced by an arrow, was rejected because of the prior registration 
of the letters “W & B” inclosed in a diamond. The application was to 
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re-register a mark, the first registration of which was prior to that of 
the mark now alleged to conflict. In view of this, and the fact that 
both parties now contend that there is no conflict, the registration should 
be allowed. 484 


Descriptive and Generic Termes. 
(See 1, 2, § 1, ante.) 


Marks Common to the Trade. 
(See 1, 2, $4, arte.) 


Geographical Terms. 
(See 1, 2, § 5, ante.) 


6. Conflicting Marks. 
(See 1, 4, § 2, ante.) 

When there is a reasonable doubt, whether there is deceptive similarity 
between the mark of an applicant and that of a prior registrant and the 
consent of the latter to the registration is filed, the doubt should be 
waived in favor of the applicant. 382 


§7. Proper Names. 


The amendatory act of February 20, 1911, does not extend the statu- 
tory protection enjoyed by the names of individuals and firms after reg- 
istration. To be registrable, the latter must still be shown in a distinctive 
form. The amendment merely removes the prohibition against the reg 


ry. 
istration of arbitrary words, forming part of firm names. 312 


$8. Ten-Year Marks. 
When neither of two applicants for registration of a geographical 
term can show exclusive use during the whole of the ten-year period, 
neither is entitled to. registration. 311 


When the applicant had not exclusive use of the mark during the 
ten-year period, the registration should be refused. 418 


The use must have been exclusive for ten vears next preceding Feb- 
ruary 20, 1905. 43, 311 


If a mark be actually a technical trace-mark, the question of exclu- 
sive use by the applicant during the ten-year period becomes immaterial, 
provided the applicant was the first to adopt and use it. 311 


§9. Deceptive Marks. 
The advertising of corsets as handmade when the proof shows that 
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machinery was used in their manufacture, although a great part of the 
work was done by hand, is not enough to justify the refusal of registra- 
tion to the mark employed upon such goods. 180 


ya atone vain: TORS le 


When goods are advertised as non-intoxicating, containing one-half 

of one per cent alcohol, when in fact they contain about three per cent, 

' the use of the mark is so fraudulent that registration should be refused. 
’ 485 
The words “Crown Watch Co.” as a trade-mark for watches and tf 
parts thereof were properly refused registration as misleading and de- ia 

ceptive, indicating to the ordinary purchaser, that the Crown Watch 

Company is the producer of the goods, whereas the applicant is in fact 

the maker. 179 


A label bearing the name of the original manufacturer, the prede- 
cessor of the applicant, under which name the factory is still known, 
is not deceptive, merely because it does not show the name of the present 
owner. 482 


$10. Foreign Flag. 
A label containing the representation of two Italian flags is not 
properly the subject of registration. 4603 


§11. Red Cross. 

The claim that the commercial use of the red cross symbol by the 
registrant is against public policy is answered by the act of Congress, 
which definitely declared to be lawful the use of such marks, the use 
whereof antedated the year 1905. 376 


4. INTERFERENCE. 


§1. Declaration. 
The declaration of an interference is within the discretion of the 
examiner. His refusal to declare an interference will not be reviewed 
on appeal, except where such discretion has been abused. 437 


§2. Burden of Proof. 7 
In an interference between a registered trade-mark and a pending 
application, where the applicant files affidavits containing prima facie 
evidence of the abandonment of the registered trade-mark, the registrant ; 
should be required to overcome this prima facie case, in default of 
which, the burden of proof in the taking of testimony should be shifted 
to the registrant. 309 


§ 3. Suppression of Testimony, 
When to determine the propriety of testimony introduced in 
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rebuttal, it would be necessary to consider the testimony in chief, the 
question will be left until final hearing. A preliminary motion to strike 
out the testimony will be denied. 312 


§ 4. Dissolution. 

Where there is doubt as to the similarity of trade-marks involved 
in an interference, and all parties unite in a motion to dissolve the inter- 
ference, on the ground of their dissimilarity, the doubt should be resolved 
in favor of the parties. 319 


A motion to dissolve on the ground that the date of adoption and use 
alleged by one of the parties, was subsequent to that of the registration 
of another, was properly refused transmission, in view of the fact that 
an interference between these had been finally decided in favor of the 
former. 341 


When a motion to dissolve is based upon the alleged descriptive 
character of the word forming a common feature of the two marks, 
and its descriptiveness is in doubt, the motion should be denied. 310 


Upon a motion to dissolve an interference, in which it was claimed 
that the drawing filed with the application of one party shows only a 
fragment of its mark, the party was given fifteen days in which to file 
an affidavit, to the effect that the whole of the mark claimed was shown 
in the drawing. 310 


§5. Abandonment of Application. 

On an interference between an application and a previously registered 
mark, the applicant may be permitted, with the consent of all parties, 
to withdraw and abandon his application. The office will not insist on 
the rendering of a judgment, if the parties do not. 486 


§6. Abandonment of Registered Mark. 
Abandonment of the registered mark being proven by the formal 
admission of the registrant, judgment should be entered for the applicant. 


486 
§7. Review of Decision. 

There is no review, either by appeal or petition, of the decision of the 
examiner of interferences, refusing to enter judgment on the record 
in a trade-mark interference. Such review must wait an appeal from 
the final decision. 310 


OPpposITIon. 


§1. Who may Oppose. 
A dealer who imports goods under a foreign trade-mark may oppose 
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the registration of the mark by another, since if the registration were 
granted, the registrant could prevent the importation of the goods. 258 


One who has used neither the mark applied for nor another mark, 
so similar thereto as to be likely to cause confusion, has no standing to 
oppose. 420 


The use by the opponent must have been on goods of the same 
descriptive properties as those sought to be covered in the registration. 96 


Descriptive use of a descriptive term, or geographical use of a 
geographical term, sought to be registered under the ten-year clause, is 
enough to justify opposition. 340, 388 

§ Notice by Attorney. 
A notice of opposition signed by an attorney authorized to practice 


bo 


before the patent office and subsequently and within a reasonable time, 
veritied by an officer of the opponent company and accompanied by a 
power of attorney simultaneously executed, is sufficient. 238 


§ 3. Dismissal. 
The dismissal of an opposition because the notice is not filed within 
the thirty-day period, is no adjudication on the right to cancel the mark 
after registration 486 


$4. Demurrer to Notice. 

The practice of filing a general demurrer to a notice of opposition 
and then substituting a specific demurrer before the hearing, can not be 
too strongly condemned. The grounds of demurrer should be specifically 
set forth in the original demurrer. 487 


\ demurrer may be interposed as a matter of right to an amended 
notice of opposition before an answer or plea is interposed. 259 


§5. Failure to Answer. 

The failure to answer a notice of opposition after a demurrer is 
overruled, does not cut off the applicant’s right to appeal, but confines the 
appeal to the question whether the facts alleged and proven support the 
judgment. 487 


$6. Cross Bill by Answer. 
Where opposition is filed by a prior registrant, a cross bill asking 
for the cancellation of the opposer’s registration will not be entertained. 
254 
§7. Suppression of Testimony. 
(See IT. 4, § 3, ante.) 
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When a witness refuses to answer questions, and no application is 
made to the court for an order compelling him to answer, the question 
of suppressing his entire testimony will be reserved till final hearing. 
No appeal lies from the decision of the examiner denying a motion to 
suppress testimony or postponing a consideration of such a motion to 
final hearing. 431 


§8. Evidence. 
A registrant who has taken no testimony, relying upon his regis- 
tration as evidence of use, is restricted to the date of registration as the 
earliest date he can claim. 3y0 


$9. Withdrawal. 
A notice of opposition can not be dismissed on motion of the oppo- 
nent against the objection of the applicant, but must proceed to judg- 
ment. 259 


A formal withdrawal of a notice of opposition, accompanied by a 
formal abandonment of the application, may be allowed and the pro- 
ceeding thereby terminated. 250 

§10. Amendment of Application. 

After decision of an opposition adversely to the applicant, his appli- 

cation may be amended by omitting the feature opposed, if the amended 


mark is actually used by the applicant as a trade-mark. 133 


6. CANCELLATION, 


$1. Who may Apply. 
Where the applicant for cancellation is not using the registered 
mark nor one so nearly resembling it that their simultaneous use would 


cause confusion, the petition for cancellation must be dismissed. 177 


§ 2. What Mark. 

A petition to cancel a trade-mark registered under the law of 1870 is 
properly dismissed. The registration, if valid, would have expired long 
since. 211 
§ 3. Grounds. 


The commissioner may cancel a registration granted to a non- 
existent corporation. 525 


The petitioner for cancellation may not urge as fraudulent and 


improper on the part of the registrant the same use of the mark on 
which he bases his claim to cancel. 376 
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An application to cancel, on the ground that the registrant permits 
the use of the mark by others in fraud upon the public, is not sustained 
by proof that the mark is used by a subsidiary distributing company of 


the registrant. 259 
. § 4. Appeal. 

No appeal lies from the decision of the examiner of interferences 
overruling exceptions to answer in a proceeding for cancellation. 310 


§ 5. Reinstatement. 

Where, upon the petition of a registrant, a trade-mark registration 
was cancelled because granted to a non-existent corporation, the regis- 
tration will not be reinstated. 52 


Ww 


7. NOTICE OF REGISTRATION, 
The failure to apply to his label the notice of registration provided 
by the statute does not defeat the complainant’s cause of action for in- 
fringement, if he prove actual notice of registration to the infringer. 48 


8. RENEWAL OF REGISTRATION, 

An applicant for re-registration is not entitled to renewal as a mat- 
ter of course, but all reasonable doubts should be resolved in his favor. 
487 

g. DUPLICATION OF REGISTRATION. 
The words “Crystal Domino” for sugar, are properly refused regis- 
tration, in view of the prior registration by the same applicant of the 
word “Domino” for the same goods. 306 


The commissioner has authority to grant a second registration of a 
trade-mark to the same party, where good reasons are shown to justify 
such action. 174 


Il. UNFAIR COMPETITION. 


1. NATURE AND Basis oF WrRonc. 

The entire substantive law of trade-marks is a branch of the 
broader law of unfair competition. The ultimate offense always is that 
the defendant has passed off his goods as and for those of the com- 
plainant. 443 


When an article is so marked as to distinguish it from the product 
of the competitor, there is no unfair competition. 62 


Where the resemblance is not shown to have deceived anyone, nor 
to have been prompted by an intent to defraud, there is no cause of 
action for unfair competition. 61 
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The intent in the adoption of a trade-name, to profit by the good 
will of another’s business does not alter the character of the act, nor 
make a wrong of what would not otherwise be open to censure. 115 


Uufair competition is not shown where two brands are not offered on 
the same market, do not in fact compete, and defendant adopted the 
plaintiff's name in ignorance of its prior use by plaintiff. 208 

It is immaterial, in any case of unfair competition, that the dealer 
is not deceived, when the goods are so dressed that the ultimate pur- 
chaser is or may be deceived. 168 


Wuat Competition 1s UNEAIR. 


$1. Imitating Appearance of Article. 
The identical reproduction, of the appearance and get-up of an 
article, going beyond what is necessary to produce an article fitted to 
perform the same functions, is unfair competition. 39 


The imitation of structural peculiarities of an article, not necessary 
to its commercial success and to an extent likely to cause confusion, 
constitutes unfair competition. 313, 4890 


Similarity in the appearance of defendant’s goods to those of the 
complainant, with respect to elements that are common to articles of 
that character, does not amount to unfair competition. 105 


§2. Imitating Structural Elements. 

The use of the most efficient and economical form into which the 
mechanical elements of an article can be combined does not amount 
to unfair competition, where the names and trade-marks of the several 
makers are plainly shown. 109 

The mere copying of an unpatented mechanical device without the 
imitation of what is adopted for purposes of decoration or of identitica- 
tion, is not unfair competition. 201 

§ 3. Imitation of Package. 

The seller of a new product must present it to the public in a dress 
that shall distinguish it from other like articles of a different origin. The 
use of a yellow package, in imitation of the complainant’s, combined 
with other features of similarity, held to be an actionable wrong. 16 


There was no evidence to warrant an injunction, proof of actual 
deception being wariting, and the resemblances between the plaintiff's 


and defendant’s packages being common to the trade. 153 
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The use during five years of a distinctive box or package for tooth- 
picks, entitles the user to protection in the enjoyment of the good will 
that has become attached to its style of package. 168 


It is not necessary that a label be exactly copied, to justify a court 
of equity in protecting it by injunction. It is enough that the ordinary 
purchaser is likely to be deceived. 286 


Practical identity in the form of the defendant’s bottle with that 
used by the complainant does not of itself constitute unfair compe- 


tition. 394 


There is no unfair competition in the use of a bottle similar in shape 
to that in use by another, where there is no similarity of labels or 
markings. 251 


Upon the facts disclosed, held that the defendant’s package is a 
simulation of the plaintiff's, in colors, style and arrangement of letter- 
ing, likely to deceive the consumer, 279 


The imitation of complainant’s wrappers and advertising cards, held 
to entitle complainant to an injunction. 408 


§ 4. Color. 
The use of strands of different colors in a braided cord, forming 
checks or spots upon the surface, can not be exclusively appropriated 
by any manufacturer. 412 


Preliminary injunction vacated, which enjoined the defendant from 
operating taxicabs imitating in color those of the complainant. 519 


The manufacturer of a beverage to which a brown color is imparted 
by the use of caramel can not enjoin the manufacturer of another bev- 
erage from coloring his article in the same color and shade as the 
complainant’s, whether by the use of the same or of any other coloring 
medium. 234 


Injunction granted to restrain the imitation of the color scheme 
employed on the plaintiff’s boxes. 523 


§5. Trade and Corporate Names. 


a. In General. 
Two trade names, each made up from the same surname, must 
be so distinguished as to minimize so far as practicable, the confusion 
arising from their similarity. 349 
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No person can acquire an exclusive right to the use of his own 
surname, as against others of the same name. Equity will, however, oblige 
the later user to avoid confusion by employing his name with some 
addition or explanation sufficient to indicate that his business is not 
that of the first comer. 141 


When all that equity requires has been done to distinguish the goods 
of two manufacturers of the same name, a dealer in the two articles 
need not affirmatively warn a customer ordering goods by means of the 
surname, that there are two makers of that name, and inquire whose 
product is desired. 141 


When a proper name has, by the efforts of one person through a 
long period of years, become associated with the products of a business, 
and has acquired a high reputation in connection with those products, 
any other of that name seeking to enter the field must so use the name 
as to avoid deception of the public. 23 


Plaintiff having given reputation to the name “Pierce” in connection 
with the sale of proprietary remedies, the defendant should be enjoined 
from the use thereof except in connection with his full first name “Robert,” 
followed by his middle name in full, or the initial thereof. 23 

The name “Webster” having acquired a secondary meaning as indi- 
acting the dictionaries published by complainant, the use of that name 
by another, must be accompanied with such explanation as will inform 
the purchaser that the dictionaries sold by him are not the publications 
ot the complainant. I 


One who founds a business to which he gives his name and _ sub- 
sequently sells it to a corporation, in starting a new ‘business is bound 
to take positive precautions to prevent the public from being misled 
‘nto the belief that the later business is that with which his name was 
first connected. 197 


The use by defendant of a trade-name colorably similar to that of 
the plaintiff held to be wrongful and subject to injunction. 201, 373 


A corporation, the J. B. Williams Soap Co., engaged since 1845 in 
the manufacture and sale of “Williams Soap,” may enjoin the use of 
the corporate name “Williams Soap Co.” by another corporation, or the 
use of the name “Williams,” unless accompanied by means of distin- 
guishing its name and product from those of the former company. — 183 


The use of the corporate name “Imperial Tire Co.” in the sale of 
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automobile tires is unfair competition against the complainant, the 
owner of the mark “Imperial” for the same goods. 461 


The plaintiff held not entitled to restrain the use of the trade-name 
“New York Frame & Picture Co.,” or “N. Y. Frame & Picture Co.” = 123 


The name “Page of London” on a shop does not appear to unfairly 
imitate the name “London Shop” on a rival establishment. 357 


The title “The Automobile Trade Directory” as applied to a pub- 
lication is not so similar to the title “The Cycle and Automobile Trade 
Journal” for a publication of the same class as to be likely to cause 
confusion in the mind of the public. 426 


Where a licensee under a patent had at his own expense and by his 
own effort established a demand for the patented article under the name 
of the patentee, the latter can not be thereafter permitted to make and 
sell another like article of his invention under his name; but he may 
use his name in his business separately or as part of a corporate or 
firm name, and may advertise the invention as his own and as a new 
and improved device of his manufacture. 241 


The name “Waldorf Lingerie Shop” does not appear to be inter- 
fered with by the name “Waldorf Lace Store” for a shop located in 
the same block. 306 


The use of the trade-name “F. Garcia & Bro.,” or any like com- 
bination of the name “Garcia” with the suffix “Bro.,” is unfair competi- 
tion against an earlier firm of “F. Garcia & Bros.” 402 


The name “Bordens” having become identified with the manufacture 
and sale of milk products through nearly fifty years of use by Bordens 
Condensed Milk Company and its predecessors, that company may enjoin 
the use of the name in the manufacture and sale of ice cream, without 
the use of some plain and unmistakable means of designating the product 
as not of the former's make. 194 


Vassar College, an incorporated educational institution, can not en- 
join the use of its name and a simulation of its corporate seal in the 
e e ° . = 
advertising and sale of merchandise. 4960 


A dealer can not be restrained from using in his trade catalogues 
a cut showing the product of another bearing the latter's trade-name so 
long as he keeps that product for sale. He may be enjoined from sub- 
stituting another article, when that advertised is ordered. 314 
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A bill of complaint alleging the complainant’s incorporation and 
business, the subsequent incorporation of the defendant for the same 
business purpose, and resulting confusion arising from the similarity of 
the names, states a good cause of action. 330 


b. Fraternal Organizations. 
The right to injunctive relief against the unfair and misleading 
use of a corporate name exists in favor of a benevolent or fraternal 
association not conducting any trade or industrial or financial business. 


360 


No injunction will lie in such a case to prevent the new organization 
from calling its officers by the same name as the old, nor to restrain its 
use of the latter’s colors. 360 


A fraternal beneficiary society may obtain an injunction to enjoin 
the organization of a similar society, for the like purposes, under a 
name so resembling that of the original society as to be likely to deceive. 
It need not wait until the new society is organized and then enjoin it 
from doing business. 12 


A corporation organized for benevolent purposes, can not enjoin 
from the use of its name another like corporation of practically the 
same name, formed with its consent, under the laws of another state, 
and which has voted to sever its connection with the parent body. 328 


c. Effect of Contract. 

The sale of a business and good will, with the trade-marks, but 
not specifically conveying a personal name used in connection therewith, 
does not estop the sellers from resuming the use of the name, in another 
business, provided it be not unfairly used. 408 


The sale of a business with the trade-name used in connection there- 
with carries the right to continue the use of such name, but in the 
absence of restrictive covenants to the contrary, does not prevent the 
seller from engaging in a like business under his own name. 115 


Sale of a business and good will, coupled with a covenant on the 
part of the seller not to use his name in the same business during a 
period of five years, implies a right reserved to do so at the expiration 
of that time, provided he suitably distinguishes his business from the 
earlier one. 524 


. 


$6 Other Instances. 
Drinking glasses furnished by the complainant, and prominently 
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marked with the name of complainant’s beverage, can not be fairly used 
to dispense another competing beverage. 300 


The recharging and exchange by defendant of acetylene gas tanks 
sold by the plaintiff with its trade-mark thereon, is not unfair compe- 
tition. II 


Whether the sale as “Hires’ Root Beer” of a beverage made from 
a concentrated extract prepared and sold by the Hires Company con- 
stitutes unfair competition, quaere. 


The rule making the name of a patented article or the title of a 
copyrighted work public property after the expiration of the statutory 
term of monopoly is an application of the rule regarding descriptive 
terms. That which was an apt term of description during the con- 
tinuance of the monopoly, necessarily becomes open to the public on its 
expiration. If, however, the name has become indicative to the public 
of the goods od the original user, a subsequent user must so differen- 
tiate his goods from those of the other as to prevent confusion. 443 


The use of the registered trade-mark of another on a sign displayed 
outside one’s place of business may be unfair competition against the 
owner of the mark. 205 


The publication of advertising matter so equivocal in expression and 
so misleading in language as to cause the business of the user to be con- 
fused with an earlier business of the same character is unfair competi- 
tion and will be enjoined. 201 


The name “Espo-Cola” is not in itself an infringement upon the 
trade-mark “Coca-Cola,” but the use of a style of script in imitation of 
that employed by the complainant will be enjoined. 234 


The use of the term, “Trenton Style Pork Roll,” with labels in imi- 
tation of those used on plaintiff's “Trenton Pork Roll,” is unfair com- 
petition and should be enjoined. 124 


3. Suits FoR UNFAIR COMPETITION, 


S1. Jurisdiction. 
(See I, 5, $1, ante.) 
A federal court has no jurisdiction of an action for unfair compe- 
tition between citizens of the same state. 20, 45, 265 


§2. Parties. 
In an action to enjoin the use of a corporate name and seal in the 
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sale of merchandise, the officers of a corporation defendant are im- 
properly joined, where no acts are charged against them except such 
as were done in their official capacities as corporate officers. 496 


Officers of a corporation who control it and dictate its policy are 
properly defendants in a suit to restrain the corporation from acts of 
unfair competition in the use of its corporate and trade-name. 183 


§ 3. Joinder of Actions. 
A cause of action for unfair competition is properly joined in equity 
with one for trade-mark infringement. 47 


§ 4. Evidence. 
Purchases made by complainant’s employees, sent for the purpose, 
are sufficient to warrant an inference of fraudulent sales, and conse- 
quent deception of purchasers. 16 


§5. Defences. 

The defense that the plaintiff does not come into equity with clean 
hands is unavailing unless the illegality or fraud is related to the subject 
of the action. In a suit to restrain unfair competition with respect to 
certain proprietary remedies, it is no defense that the plaintiff, a cor- 
poration, is conducting a hospital and practicing medicine in violation of 
the law. 23 


The false use of a notice of copyright upon the label of complain- 
ant is no defense to a suit for trade-mark infringement and unfair com- 
petition. It is a misrepresentation in no way touching the goods and 
can mislead no one to his injury. 48 


The misleading use of a trade-name so as to deceive the purchasing 
public with respect to the origin or manufacture of the goods will de- 
prive the owner of the right to relief in equity against unfair compe- 
tition. 273 


A label for American cigars printed almost entirely in Italian, des- 
ignating the cigars as Italian cigars, and failing to show with any 
clearness where the cigars are made, is calculated to deceive the 
purchasers into the belief that the cigars were made in Italy and is not 
therefore entitled to protection in a court of equity. 463 


The name “Poudre de Riz de Java” applied to face powder contain- 
ing but eight per cent of rice powder is such a false and misleading 
designation of the goods as will prevent the complainant from protecting 
himself against the unfair use of a similar name. 156 
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§6. Relief. 


a. Injunction. 
It is not necessary that the bill of complaint specifically pray for a 
temporary injunction, where it asks for a final injunction. A motion 
for temporary relief will lie, in the absence of such a prayer. 279 


A preliminary injunction will not be granted to restrain the use of 
numerals to indicate size, style and shape, where the articles are so 
marked as to be easily distinguishable one from the other. 450 


The appropriation of cuts and expressions from complainant’s ad- 
vertisements in news and trade papers directed to obtaining agents for 
the sale of its goods, when properly accompanied with the name of 
the advertiser, is not unfair competition. 105 


Injunction denied, where defendant voluntarily ceased the offend- 
ing practices, when informed of complainant’s objection and the evidence 
negatives any fraudulent intent. 391 


Where, before amendment of the bill of complaint, the defendant 
had already made the changes in the dressing of its goods, sought by 
the complainant, the latter was required as a condition of exacting fur- 
ther changes thereafter, to which he was, entitled, to contribute to the 
defendant's expense in making them. 165 


Construction of an order enjoining unfair competition in the use of 
the name “Chickering” for pianos. 492 


The courts of one circuit have no power to enforce the decree of 
another circuit, entered in a suit to enjoin unfair competition. An in- 
dependent suit must be instituted in each circuit, to enjoin wrongful acts 
committed there. I 


It is no ground for injunction that the defendant may be violating 
the law in using a trade-name, without having filed the certificate re- 
quired by law, showing the real parties in interest. 300 


The grant of a temporary injunction in unfair competition is in some 
degree a matter of discretion, and it should be refused where there is 
another suit pending on appeal on the same facts for trade-mark in- 
fringement, in which the court of first instance dismissed the bill. 412 


The right to enjoin unfair competition does not depend on the 


volume of business done by the defendant. 402 - 


a 
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b. Accounting of Profits. 
Courts will refrain from ordering an accounting of profits in a suit 
for unfair competition, where an injunction will satisfy the substantial 
equities of the case. 261 


An accounting of profits should be ordered in a suit for unfair com- 
petition unless it clearly appear, that neither upon the existing record 
nor upon any record that the complainant can make before the master, 
could there be any substantial recovery. 443 


On an accounting of the profits derived from unfair competition, 
where the wrong consists in the use of a trade-mark in fraud of com- 
plainant’s rights, he should recover all profits realized by the defendant 
from the sale of articles under the infringing mark. Where, however, 
the wrong arises from the manner of the use of a feature in the marking 
of goods, which the defendant may rightly use, provided he uses it fairly, 
only those profits are recoverable which can be shown to have been 
dependent upon the fraud practiced by the defendant. 201 


The controllmg question on an accounting is whether a sale was 
induced by deception of the purchaser. The sales for the profit of 
which defendant must account are those lost to complainant and which 
would have accrued to the complainant. But profits can not be recovered 
where the purchaser knowingly accepted the defendant’s goods, not as 
those of the complainant, but in place thereof. 444 


When simulation of complainants’ goods has been established by the 
decree, it will be presumed, in the absence of evidence to the contrary, 
that any sales thereof were induced by such simulation. 443 


Accounting under a decree for unfair competition in imitating the 
appearance of complainant’s lamps, held to be properly limited to sales 
where it could be shown, directly or presumptively, that the complainant 
would have sold the lamps but for the sales by the defendant. 489 


When, upon an accounting to ascertain the damages and profits to 
be paid by the defendant, it appears that the defendant has sufficiently 
distinguished its goods from those of the complainant, only nominal dam- 
ages are recoverable. 62 


When an invasion of the complainant’s rights is established for the 
purpose of acquiring so far as possible the plaintiff's customers and 
trade, the defendant is liable for both actual damages and for the profits, 
if any, it has wrongfully acquired. 168 


When, on an accounting, only nominal damages are recovered, and 
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prior to the beginning of the accounting the defendant tendered to the 
complainant the sum for which judgment was directed, the costs of the 
proceeding must be taxed against the complainant. 62 


c. Costs. 
When the complainant prevails only upon an inconsequential part 
of its case, but fails on the main branch thereof, costs should not be 
awarded to either party. 306 


§7. Effect of Judgment. 

A decree entered in a prior suit, enjoining the defendant from the 
use of the name “Webster” in the sale of his dictionaries, except in 
connection with an explanatory notice, the form of which is prescribed, 
is not conclusive of the rights of the parties in a new suit based upon 
trespasses other than those involved in the former case. I 


One who takes over the business of another, pending a suit against 
the latter for unfair competition, is bound by the decree subsequently 
entered against the defendant in such suit. I 

One who succeeds to the business of a party defendant in a suit for 
unfair competition, prior to the entry of the decree, succeeds alike to the 
advantages and the disadvantages of that decree, and can not be _ held 
liable beyond the terms of the decree, for his acts prior to its entry, nor 
compelled to account for the profits of such acts, when the decree refused 
an accounting. 443 
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